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In the Mattsr of -5*?:311"*»"‘70!1 P57 hy Hnlx Lh J. and Lelia M. Fenili
to Appropriate Trom & i wrew and Fater Gulsh, ‘rituiaries
of Klpnath Hiwver, in ul“fiyL; Connty ior Terigation and
Donmastic FPurvoees.
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APPEARANCES AT HEARING HALD AT YAREKA, JANUARY 20, 1636,

For Applicants

Ealph J. and Lelia M. Fenili Jomss D, Fairchild

For Protastants

Chricstian A. and Fred C. Jensen Carter, Barreit & Finley

EXAMINER: ZXverett N, Bryan, Supervising Hydraulic Engineer, Division of Water
Regources, Iepartment of Public Works, State of California.
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CPINICHK

Application 7377 is to appreopriate 0.5 cubic foot per second from
McEinney Creek in the NE} SE} Section 4, T 45 N, R 9 W, M.D.B.&8M. and 0,05
cubie foot per second from Water Gulch in the EW% SE% of same section for ir-
rigetion and domestic use in the SW% SW% Section 34, T 46 K, R 9 W, M.D.B.&M.
and in Lote 3 and 4 of Section 4 of T 45 N, R 9 ®. It was protested by
Chriatian A. and Fred (. Jensen who divert from McXinney Creek approximately

one and one-half miles downstream for mining, domestic and irrigation usew.



The application having Bsaan compleied and duly noticed, and havine
been protestad, iths matisr waﬂ_sat down for hzaring im the City Coancil Chamber,
Iraka, at 2130 otclock F.Me on Mmday, Januury 20, 1235, of which hearing the
parties in intérest wara.given duas notice.

Water Gulch is a tributary of McKinney Cresk on tias ?enili'prOPBfty
at a point mpproximately one and & hslf miles a&bove the Jeagen property. Both
streans flow throuzh the Fenili properily which therefore is appareatly rivarian.
Testimony =2ivan by applicants thamsalves and by witnasges callsd in their be~
nalf waze to the effect that water hied besn used upon their proparty'from theza
two sireams for many ysars by diversion as prooosed under Anvlication 7977, and
beginning vricr to the passage of the Water Commiesion Aet. It was further
their tsstimony, and uncontroveried that tiasy had taken froem the two streams
and usad whatever watser was availabls durinz the summer monﬁhs and whatever
water was desirabls and necessary during the remainder of the ysar in the be~
lief that they had both a rivarian right and a right by use. They were prompted
to file Applizntion 7977 bocauss it was suggzsstsd to thea when appiyinge for a
bank loan that their right would be improved by the filing of an application
and recelpt of a permit from the Division of Water Resources.

McKinney Creek 1s apparently a losineg stream beginning at a point
some distance above the Fenili intake on McEinney Cresk and disappears en-
tirely beneath the surface during periods of low flow for a distance of ap-
proximately one-fourth ﬁile between the Fenili and Jensen property. The
Fenilis were of the opinion that the stream would disappear at this point dur-
ing veriods of low flow whether or not they diverted and that therefore their

diversion would not intsrfere with uss by the Jengens at such times. Mr. Jensen

on the other hmnd testified that it wae his opinion the stream would not dis-



appeoar during pariods of low flow if the Fenilis 41d not divert, and the evie

dence on neither side was convincing,

%ater Gulch aprarently does not flow throush to McHinney Orzzk in
pericds of low flow and in recent years has not fiowsd throush to a point
where it could be picked up in the Fenili ditch lsadiry from MeKinney Cresk,
and therefore gome two yaars agzo Mr, Fenili constructsi a diteh which isads
from certain springs in Water Gulch altove als property, to the diteh from
McKinney Creek. Mr, Jenssn doss not opnosce the diversion from this source
but has at times odbjected to the Fenili diversion from McKinney Creek and hns
apparently from tims to tims broken the Fenilil &itch from that stresa in order
to maintain his right.

Mr, Fred C, Jensen testified, and it was not centrsverted, that be-
ginning as early as March in a normal year and contimiinz thrsughout the re-
mainder of the irrigation season he diverts the whole flow of McKinney Creek
on his own property and uses the same for irrigzation. domestic and minine Tur-
poses. The Fanilis were not familiar with the extsnt of his use and admittasd
that they did not know whether or not Kr. Jensen diveried and uazed beneficially
all of the flow of McKinney Creek durins the monthe March to Cctober of a
normal ysar, or whether therg was any waste or surplus water passinz the in-
takes of the Jensen ditches. Under the circunstances we are ohliged to accept
the testimony of Kr. Jensen therefore that there is no surplus or UNAPDPr Y=

priated water in McKinney Creek durinz these months.

SUMIARY AND CONCLUSION

It appears that under claim of riparian richt and uss beginning

prior to December 19, 1914, water has been used on the Fenili property from



McKinney Crask and Watsr Gulch asz contemplated under Application 7277 and that

were znyone else to hove attampisd, at the time Application 7977 wasrfilad, to
initiate and acquirs an appropriative right on these streams, asz contemplated
in eaid application, the Divicion chowld, mpon the ehowinz at the hearing on
January 20, 1338, deny the ssme upon the ground of lack of unappropriated water.
The evidence is that the evailable watsr in thess sources during the major por-
tion of the irrlzation season at the points of diversion named in Application
7977 ig and has been in uss under valid claim of riparian right and appropria-
tive right initisted prior to passaze of the VWater Commigsion Act.

On the other hand, it sppears that under similar claim the Jensens
have made a similar use of the waters of_McKinney Creek upon their property,
divertins and using beneficially ths entire normal avallable flow during the
irrigation period nazed in Application 7977, 2nd on occesion they have asserisd
a claim to a portion of the water divertad from McKinney Creek onto the Fenili
property but the conflict bstween the two has never come to an open issue so
far as the record shows and it may well be that a deciesion of the court will
.ba raquired to determine thelr respective rights in and to the available flow
if they are unable to adjust the matter informally betwscn themselves,

Under the circumstances we are forced to the conclusion that Appli-~
cation 7977 ehould be denied upon the ground that the full amount of water
sought to be eppropriated thereunder, insofar as available, has been and ia-.
already in uss under claim of pvrior and existing rigzht and the approval of

the application could but lend color of righ. 1o a trespass upon valid righss

of protestants.




Application 7377 hoving btesn flled and capletzd, having been duly
noticed, ond being vrotested, and @ nearing baving been pald after dus notice
as reguired by the ¥nter Commission Act and the rulss and regsulations of the
Division of Water Recourcss, and the Division now belng Tully sadvised in the
preznises!

IT IS HEREBY CRITHED that Application 7977 be cancelled and denisad
upon the grounds of lack of wnappropriated water.

WITNESS my hand and the seal of the Department of Pyblic Works of

7

the State of California thise ;?ﬁjtﬁx dsy ii/;ﬁz,yp<x4q,&4/ . 1338,
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ET7ARD HYATT, State Encineer
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